EVALUATION PROCEDURES FOR FIRMS APPLYING
FOR DBE CERTIFICATION

A. Introduction
The primary purpose of the certification process is:

v' to determine if the applicant firm meets the requirements of 49 CFR Part 26, the SBA
guidelines to be a small business (Section 3 of the Small Business Act) and the personal net
worth requirement.

v' to determine if ownership is by protected class individuals (minorities and women);
v to determine the operational and managerial control of the firm; and

v' to determine if the firm has the basic expertise, financial and other resources including
required equipment to perform highway and other relevant types of work.

1. Ownership

To be an eligible DBE, a firm must be at least 51% owned by socially and economically
disadvantaged individuals.

In the case of a corporation, such individuals must own at least 51% of each class of
voting stock outstanding and 51% of the aggregate stock outstanding.

In the case of a partnership, socially and economically disadvantaged individuals must
own at least 51% of each class of partnership interest. Such ownership must be reflected
in the firm’s partnership agreement.

In the case of a limited liability company, at least socially and economically
disadvantaged individuals must own at least 51% of each class of member interest.

2. Control

(a) Only an independent business may be certified as a DBE. An independent
business is one the viability of which does not depend on its relationship with
another firm or firms.

(b) A DBE firm must not be subject to any formal or informal restrictions which
limit the customary discretion of the socially and economically disadvantaged
owners. There can be no restrictions through corporate charter provisions, by-
law provisions, contracts or any other formal or informal devices (e.g.,
cumulative voting rights, voting powers attached to different classes of stock,
employment contracts, requirements for concurrence by non-disadvantaged
partners, conditions precedent or subsequent, executory agreements, voting
trusts, restrictions on or assignments of voting rights) that prevent the socially
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and economically disadvantaged owners, without the cooperation or vote of any
non-disadvantaged individual, from making any business decision of the firm.

The socially and economically disadvantaged owners must possess the power to
direct or cause the direction of the management and policies of the firm and to
make day-to-day as well as long-term decisions on matters of management,
policy and operations.

The disadvantaged owner must hold the highest officer position in the company
(e.g. chief executive officer or president).

In a corporation, disadvantaged owners must control the board of directors.

In a partnership, one of more disadvantaged owners must serve as general
partners, with control over all partnership decisions.

Individuals who are not socially and economically disadvantaged may be
involved in a DBE firm as owners, managers, employees, stockholders, officers,
and/or directors. Such individuals must not, however, possess or exercise the
power to control the firm, or be disproportionately responsible for the operation
of the firm.

The socially and economically disadvantaged owners of the firm may delegate
various areas of management, policymaking, or daily operations of the firm to
other participants in the firm, regardless of whether these participants are socially
and economically disadvantaged individuals. Such delegation of authority must
be revocable, and the socially and economically disadvantaged owners in the
firm’s overall affairs must be such that the recipient can reasonably conclude that
the socially and economically disadvantaged owners actually exercise control
over the firm’s operations, management and policy.

The socially and economically disadvantaged owners must have an overall
understanding of, and managerial and technical competence and experience
directly related to the type of business in which the firm is engaged and the
firm’s operations. The socially and economically disadvantaged owners are not
required to have experience or expertise in every critical area of the firm’s
operations, or to have greater experience or expertise in a given field than
managers or key employees. The socially and economically disadvantaged
owners must have the ability to intelligently and critically evaluate information
presented by other participants in the firm’s activities and to use this information
to make independent decisions concerning the firm’s daily operations,
management, and policymaking.  Generally, expertise limited to office
management, administration, or bookkeeping functions unrelated to the principal
business activities of the firm is insufficient to demonstrate control.

If state or local law requires the persons to have a particular license or other
credential in order to own and/or control a certain type of firm, then the socially
and economically disadvantaged persons who own and control a potential DBE
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firm of that type must possess the required license or credential. If state or local
law does not require such a person to have such a license or credential to own
and/or control a firm, you must not deny certification solely on the ground that
the person lacks the license or credential. However, you may take into account
the absence of the license or credential as one factor in determining whether the
socially and economically disadvantaged owners actually control the firm.

In order to be viewed as controlling a firm, a socially and economically
disadvantaged owner cannot engage in outside employment or other business
interests that conflict with the management of the firm or prevent the individual
from devoting sufficient time and attention to the affairs of the firm to control its
activities. For example, absentee ownership of a business and part-time work in
a full-time firm are not viewed as constituting control. However, an individual
could be viewed as controlling a part-time business that operates only on
evenings and/or weekends, if the individual controls it all the time it is operating.

A socially and economically disadvantaged individual may control a
disadvantaged firm even though one or more of the individual’s immediate
family members (who themselves are not socially and economically
disadvantaged individuals) participate in the firm as a manager, employee,
owner, or in another capacity.

Where a firm was formerly owned and/or controlled by a non-disadvantaged
individual (whether or not an immediate family member), ownership and/or
control were transferred to a socially and economically disadvantaged individual,
and the non-disadvantaged individual remains involved with the firm in any
capacity, the disadvantaged individual now owning the firm must demonstrate,
by clear and convincing evidence, that

a. the transfer of ownership and/or control to the disadvantaged individual was
made for reasons other than obtaining certification as a DBE; and

b. the disadvantaged individual actually controls the management, policy and
operations of the firm, notwithstanding the continuing participation of a non-
disadvantaged individual who formerly owned and/or controlled the firm.

In determining whether socially and economically disadvantaged owners control
a firm, you may consider whether the firm owns equipment necessary to perform
its work.

The recipient must grant certification to a firm only for specific types of work in
which the socially and economically disadvantaged owners have the ability to
control the firm.

A business operating under a franchise or license agreement may be certified if it
meets the certification standards and the franchiser or licenser is not affiliated
with the franchisee or licensee.
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) In order for a partnership to be controlled by socially and economically
disadvantaged individuals, any non-disadvantaged partners must not have the
power, without the specific written concurrence of the socially and economically
disadvantaged partner(s), to contractually bind the partnership or subject the
partnership to contract or tort liability.

(r) The socially and economically disadvantaged individuals controlling a firm may
use an employee leasing company. The use of such a company does not preclude
the socially and economically disadvantaged individuals from controlling their
firm if they continue to maintain an employer-employee relationship with the
leased employees. This includes being responsible for hiring, firing, training,
assigning, and otherwise controlling the on-the-job activities of the employees, as
well as ultimate responsibility for wage and tax obligations related to the
employees.

B. Other Rules Affecting Certification

L.

Recipients must give consideration to whether a firm has exhibited a pattern of conduct
indicating its involvement in attempts to evade or subvert the intent or requirements of
the DBE program.

A firm’s evaluation must be based on present circumstances. A firm must not be refused
certification based solely on historical information indicating a lack of ownership or
control of the firm by socially and economically disadvantaged individuals at some time
in the past, if the firm currently meets the ownership and control standards. Nor must a
firm be refused certification based solely on it being a newly formed firm.

DBE firms and firms seeking DBE certification shall cooperate fully with VDMBE’s,
VDOT'’s, and the United States Department of Transportation’s request for information
relevant to the certification process. Failure or refusal to provide such information is a
ground for a denial or removal of certification.

Only firms organized for profit may be eligible DBEs. Not-for-profit organizations, even
though controlled by socially and economically disadvantaged individuals, are not
eligible to be certified as DBE:s.

An eligible DBE firm must be owned by individuals who are socially and economically
disadvantaged. Except as stated here, a firm that is not owned by such individuals, but
instead is owned by another firm — even as a DBE firm — cannot be an eligible DBE.

If socially and economically disadvantaged individuals own and control a firm through a
parent or holding company, established for tax, capitalization or other purposes consistent
with industry practice, and the parent or holding company in turn owns and controls an
operating subsidiary, the subsidiary may be certified if it meets all the requirements.

Socially and economically disadvantaged individuals may certify a subsidiary only if
there is cumulatively 51 percent ownership of the subsidiary.
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8. Recognition of a business as a separate entity for tax or corporate purposes is not
necessarily sufficient to demonstrate that a firm is an independent business, owned and
controlled by socially and economically disadvantaged individuals.

9. A firm that is owned by an Indian tribe, Alaska Native Corporation, or Native Hawaiian
organization as an entity, rather than by Indians, Alaska Natives, or Native Hawaiians as
individuals, may be eligible for certification. Such a firm must meet the size standards.

C. Other Requirements

An on-site visit will be performed on all in-state firms prior to certification with
periodic follow-up visits, if necessary.

“Home State” certification will be required for all out of state firms before
applications are processed. A copy of your firm’s on-site report will be obtained
from your home state-certifying agency.

All firms must participate in a “DBE program orientation” session before being
certified.

Firms seeking certification and continued participation will be required to submit the
Gross Receipts Survey form.

No denied firm, it’s owners or officers, affiliates of the denied firm, officers or
owners of an affiliated firm will be eligible for certification until one year after the
denial.

A firm may withdraw its application prior to issuance of a preliminary denial and
may reapply at any time. After issuance of a preliminary denial, if a firm withdraws
its application, the firm will be required to wait one year from the date of the
preliminary denial to reapply for DBE certification.

The procedures that follow describe the process that will be used to determine whether the above
criteria are met.

D. Application

The firm seeking certification must complete and have notarized a Disadvantaged Business
Enterprise (DBE) Program Uniform Certification Application. The application and all
attachments, or a written explanation of their absence, must be submitted before a determination
of eligibility can be made.

The DBE Program Uniform Certification Application can be obtained from:

(1)
2)
)

Virginia Department of Minority Business Enterprise; (804) 786-6585
VDMBE’s website (www.dmbe.virginia.org);
VDOT Central Office Civil Rights Division; (888) 508-3737
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4) VDOT’s website (www.virginiadot.org);

&) Any VDOT District Civil Rights Manager

Bristol District (276) 669-9907
Salem District (540) 387-5391
Lynchburg District (434) 856-8168
Culpeper District (540) 829-7523
Fredericksburg District (540) 899-4562
Richmond District (804) 524-6091
Hampton Roads District (757) 925-2474
Staunton District (540) 332-7888
Northern Virginia District (703) 383-2341

E. File Preparation

A file will be established for each application received and the following information will be
logged into a database:

€)) Date Received;

2) Name of Firm;

3) Method of receipt (Fax, ups, federal express, hand delivered, etc.);

4) New application, renewal application or additional information received; and
&) analyst responsible for evaluating the case.

Acknowledgement (letter, fax, email, etc.) will be sent within seven (7) days of receipt of the
application package to the applicant firm and if additional information is needed it will be

requested.

F. Initial File Review

The file will be reviewed to ensure the following:

(D All portions of the application have been completed or marked none or n/a for
not applicable.

2) The application is appropriately signed and notarized. The notarization may not
be by an owner, stockholder or family member of the firm’s owner(s).

3) All required documentation has been submitted.

Applications will be reviewed in the order of their receipt once all required information is
submitted.

If the application has not been completed (items 1 & 2 above), it will be returned to the applicant
with a letter of explanation.

Missing documents or an explanation of their absence will be requested of the applicant in
writing.
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Notes on all phone calls will be recorded on the DBE/WBE file contact form.

G. Second File Review

When the file is determined to be complete, a second review will be conducted. During this
review, the reviewer will make notes with particular attention to but not limited to:

(D) The names, race and sex which appear in/on various documents:

(a) For conflicting information;
(b) To determine the protected class owner’s control.

2) Arrangements with non-DBE firms:

(a) Date interlocking directors and/or officers became involved;

(b) Shared offices — date the arrangement became effective and terms of the
arrangement;

(c) Common telephone numbers — length of time been in existence and manner
in which payment is handled;

(d) Manner in which telephones are answered; and

(e) Any other relevant information.

H. Additional Documentation or Information

Following the second file review, the reviewer may determine the need for clarification or
additional information. Clarification or information may be requested by fax, phone or email.

I. After the second file review, the following actions may be implemented

(D A personal interview will be required of all firms seeking certification for the first time.
The interview will be conducted at the applicant’s place of business and/or job site with
the majority owner of the firm. For out of state firms, the on-site will be requested from
the home state.

(2)  If deemed appropriate, on-site visits to projects or to a firm’s office within the state
will be performed on firms seeking continued participation (re-certification) in the
program.

(3) New applicants should anticipate a processing time of approximately 60 days from the date
that all information has been submitted.

J. Review of Disadvantaged Status

Applicants must certify that they are socially and economically disadvantaged on page 10 of the
Uniform Certification Application form.

Persons who are in one of the below named minority groups are presumed to be disadvantaged:
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(1)
2)
)
4)
)
(6)

Black Americans;
Hispanic Americans;
Asian Indians;
Native Americans;
Portuguese; and/or
Women

A person must be identified with and be commonly recognized as belonging to one of the
identified groups shown on the previous page.

Individuals who do not belong to a presumptive group may be considered disadvantaged if:

(1

2

3)

At least one objective distinguishing feature that has contributed to social
disadvantage, such as race, ethnic origin, gender disability, long-term residence
in an environment isolated from the mainstream of American society, or other
similar causes not common to individuals who are not socially disadvantaged.

Personal experiences of substantial and chronic social disadvantage in American
society, not in other countries; and

Negative impact on entry into or advancement in the business world because of
the disadvantage. VDMBE will consider any relevant evidence in assessing this
element. In every case, however, recipients will consider education, employment
and business history, where applicable, to see if the totality of circumstances
shows disadvantaged in entering into or advancing in the business world.

(a) Education. VDMBE will consider such factors as denial of equal
access to institutions of higher education and vocational training,
exclusion from social and professional association with students or
teachers, denial of educational honors rightfully earned, and social
patterns or pressures which discouraged the individual from pursuing a
professional or business education.

(b) Employment. VDMBE will consider such factors as unequal treatment
in hiring, promotions and other aspects of professional advancement, pay
and fringe benefits, and other terms and conditions of employment;
retaliatory or discriminatory behavior by an employer or labor union; and
social patterns or pressures which have channeled the individual into
non-professional or non-business fields.

(©) Business history. VDMBE will consider such factors as unequal access
to credit or capital, acquisition of credit or capital under commercially
unfavorable circumstances, unequal treatment in opportunities for
government contracts or other work, unequal treatment by potential
customers and business associates, and exclusion from business or
professional organizations.
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Persons wishing to claim disadvantage status under Section J must provide specific examples of
social disadvantage and how it has resulted in economic disadvantage in accordance with the
guidelines expressed in Appendix E to Part 26.

Applicants seeking certification are required to be U. S. Citizens or permanent residents.

K. Determination of Ownership

1. The application will be carefully reviewed to determine:

» if the protected class ownership is 51% or more;
» if the protected class owners are making a substantial contribution in time, expertise,
money, etc.

2. Each owner must provide some evidence of payment, monetary or in kind, for his or her
share of ownership. Examples of evidence include cancelled checks, bookkeeping entries
and/or signed agreements.

3. The following items (while not a conclusive list) may also be reviewed:

Stock Certificates (both sides)
Stock Transfer Ledger

Proof of Stock Purchase(s)
Shareholder Agreements (if any)
Partnership Agreements (if any)
Joint Venture Agreements (if any)

VVVVVY

4. Office, equipment, telephone, and other resources shared with non-protected class firms will
be reviewed.

L. Determination of Control

The federal standards require the protected class owner to be in direct control of the day-to-day
operations of the firm, as well as to have the power to make major decisions on management,
policy, financial, and operational matters. To make this determination, at a minimum, the
following items will be reviewed for evidence of non-minority control.

1. Any discrepancies or conflicts noted in the second file review will be explored further.
2. Articles of incorporation

a. Date of incorporation;

b. Original officers and directors;

c. Description of articles.

3. Corporate By-Laws

a. Duties of the directors and officers;
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» Voting rights of the stockholders;
» Restrictive language which may affect the minority or woman’s control

4. Shareholder Agreements

» The effect on the protected class owner’s control if exercised.
5. Decision Making

» Individuals responsible for decision-making.
6. Resumes

» Education and work history of protected class member.

7. Individuals who have the authority to sign checks, invoices, lease or purchase
agreements, etc.

» Number of signatures required on checks;
» Signature authority; and/or
» Dollar limitation on check signing

8. Does the protected class owner continue to work for a non-protected class firm?
» Describe the relationship of the firm to the applying DBE firm.
9. Who in the firm does the following?

Negotiates contracts;

Negotiates loans;

Prepares estimates;

Makes financial decisions;

Hire and fire management personnel;

Is responsible for field supervision; an/or
Authorizes purchase of major equipment

VVVYVVY

Some of the questions in Sections K and L may be asked in either personal or telephone
interviews if the answers cannot be determined through the documents that have been provided.

M. Certification

When all steps of the review process have been completed, a determination will be made
to approve or deny certification.

3) If the determination is to approve certification:

(a) A letter will be prepared; file will be given to Supervisor with reasons for
granting certification documented for his/her concurrence and approval.
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(c)

Steps will be taken to update records accordingly:

» A VDOT vendor number will be obtained from the Scheduling &
Contract Division and will be assigned to the firm;

The expiration date will be noted;

The firm’s vital information will appear on the DBE Directory; and
A referral will be made to the Supportive Services Section for
management/technical assistance.

Y V V

If the determination is to deny certification:

(a)

(b)

(©)

(d)

(e)
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A letter will be drafted outlining the facts which led to the conclusion
that certification should be preliminarily denied and given to Supervisor
for concurrence and approval.

A representative of the Attorney General’s Office may review the
draft letter of denial, as determined by the Analyst.

A letter will be sent by certified mail to the applying firm with an
invitation to make an appointment for an informal hearing to present
additional information on mitigating facts.

Unless there is a request for a meeting within fifteen (15) days of the
firm’s receipt of our letter, a final denial letter will be sent by certified
mail.

Should the firm choose to meet, the new evidence and the entire file will
be reviewed following the meeting by members of the informal hearing
committee comprised at a minimum of the Evaluating Analyst,
Certification Supervisor, Manager and a representative from the Attorney
General’s Office (if the applicant is represented by Legal Counsel).
Other persons may be added to the committee. Normally, the firm will
be notified within seven (7) days of the outcome.

A letter denying or granting certification will be mailed.
All denial letters will be sent by certified mail.

Any firm receiving a final denial of certification may appeal to the U.S.
Department of Transportation in writing within 90 days of denial.

No firm and/or applicants affiliated with said firm(s) denied certification
would be eligible to reapply for a period of one (1) year following the
denial.

N. Continued participation (Re-certification)
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(a)

(b)
(©)

1. Notification

(a) On an annual basis, firms must apply for continued participation (re-
certification) in the program to remain an eligible DBE. All firms applying
for continued participation (re-certification) are eligible to use the Affidavit
of No Change at the end of first and second year of certification and
current financial information for the firm and disadvantaged owner(s).
unless there are changes in the ownership and/or control of the firm. If
there have been changes, the firm will be required to submit a complete
DBE Uniform Certification Application documenting changes and
supporting documentation reflecting the changes.

(b) In the firm’s year of expiration, it will be required to submit the DBE
Uniform Certification Application and current financial information for
the firm and disadvantaged owner(s).

(© The certified firm will receive a reminder and instruction on how to get
the appropriate application form from the website approximately 60 days
prior to its anniversary date.

(d) All information for continued participation (re-certification) is requested
to be received within 30 days after notification in a timely manner in
order for the firm to continue in the program.

(e) If no response is received within the given timeframe, a preliminary
denial letter will be mailed. Continue failure to provide the information
will result in a final denial letter being sent and a new application may be
required to continue processing.

® No firm that has failed to complete the above described certification
process will appear on the certified list unless the Department has failed

to process the application in a timely manner.

2. Following the review for continued participation, the firm will receive
notification of continued participation.

De-certification — Grounds for and actions taken

The failure to provide information on any significant organizational change (such as
change in ownership, officers, Board of Directors, etc.) within the firm to the VDMBE
within thirty (30) days after occurrence which may impact the firm’s ability to remain a
DBE;

Information that was not available to VDMBE at the time of the firm’s certification;

Information that was concealed or evidence not available to VDMBE at the time the firm
was certified;

DBE Evaluation Procedures
Effective 10/11/2004
Revised 10/21/2005

Page 12 of 13



(d)
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Information that was concealed or misrepresented by the firm in previous certification
actions by a recipient (another state DOT);

A change in the certification standards or requirement of the United States Department of
Transportation since certification;

A documented finding that VDMBE’s determination to certify the firm was factually
erroneous;

As the result of information received from a third party or through compliance review
which questions the validity of a DBE’s certification. Upon receipt of the compliant or
review, VDMBE will reopen the firm’s file and may request additional information
and/or perform on-site visits, interview employees, etc. and follow the routine procedures
of the certification process.

If it is determined, based on VDMBE’s review of any of the above stated reasons, that there is reasonable
cause to believe that the firm is no longer eligible, the firm will be provided a written notice of removal of
its eligibility. Ifit is determined, that the eligibility remains, the complainant and the firm will be notified
in writing of that determination.

When a firm is notified that there is reasonable cause to remove its eligibility, VDMBE will give the firm
an opportunity for an informal hearing, at which the firm may respond to the reasons for the proposal to
remove its eligibility in person and provide information and arguments concerning why it should remain

certified.

A firm appeal can be in person to:

Ms. Vonyetta Lee

Virginia Department of Minority Business Enterprise
Certification Supervisor

200-202 N. 9th Street

Richmond, VA 23219

804-225-4669

If firm choose to appeal, they shall advise Ms. Lee’s office within fifteen (15) days from receipt of the
‘proposal to remove its eligibility’ letter. If the firm fails to respond within 15 days, your firm will be
issued a final denial letter.

NOTE:

In accordance with rulings received from the Federal Highway
Administration, this will serve to notify DBEs that participation in
sham or brokered contracts, i.e., where no commercial useful
function is performed by the DBE, may lead to de-certification
and/or prosecution under applicable federal and/or state status.
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